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a 
district court a unified with TITT<C>Cn 
Mr. Baker now appeals and asserts that the district court erred in failing to 
the jury with a unanimity instruction. The State presented evidence at trial that 
was the result of one of three theories: that G. died as a of a blunt 
trauma, that she died as the result of being shaken, or she died after being placed 
in a position that allowed to slump over and obstruct her airway. Mr. Baker 
the State's theory regarding airway obstruction does not meet the required 
of first degree murder by the aggravated battery of a child and, as a result, a 
instruction was 
verdict, a trial, and process of 
obligatory unanimity 
rights to a 
failure to 
a unanimity instruction amounted to a violation of his constitutional the error 
is on the face of the record, and is a reasonable possibility that the error 
,..,TTr,l"TC>ri the outcome of the trial. 
Also, prior to trial, defense counsel a exhibit that the 
proposed use illustrate one physician's The depicted a 
highly realistic animation of a baby being violently shaken, and the injuries that would 
occur as a result shaking. The district court denied the motion finding that the video 
was reievant and that its probative value was not outweighed by its prejudicial effect. 
1 
which deprived him of a trial. The Prosecutor committed misconduct by using an 
exhibit for prohibited during closing arguments. 
in his case a violation his rig 
and the error is not harmless. 
errors amount to cumulative depriving him of his right to a fair trial. 
Mr. one 
his 
, pp.65-66.) Mr. a not guilty plea to the 
trial, to a 
(hereinafter, video), which was going to be illustrate testimony. 
(Tr. 1/13/12, p.9, L.23- p.12, L.25.)1 showed the anatomical structure of the 
a 
from such an event. (State's Exhibit No.3.) The defense argued that the video was not 
relevant and "extremely prejudicial". (Tr. 1/13/12, p.12, Ls.13-18.) The State asserted 
1 For ease of reference the trial transcript will be cited as "Tr." and all other transcripts 
will include the date of the proceeding following the "Tr." citation. 
2 
was an /1 
case (R., in a 
(R., p.526.) 
Prior to the start of the second trial, defense counsel again addressed the 
admissibility of the video, filing a motion in limine to the portion of the video 
the shaking. (R., pp.772-73.) The district court again denied the motion in 
limine, finding that the video was relevant and that its probative value was not 
by its prejudicial (Tr., p.856, L.23 - p.860, L.14.) district court 
instructed the jury that the video was being admitted for illustrative purposes only. 
(Tr., p.876, Ls.11-19.) 
It was 
2010. 
breathing was 
breathing while in Mr. Baker's 
10.) reason 
contested throughout trial. 
The State presented the testimony of several medical experts, providing differing 
theories regarding the cause of G.B.'s death. Dr. Christensen, a pediatric intensive care 
specialist at St. Lukes, treated G.B. when she was admitted to the hospital. (Tr., p.378, 
Ls.13-18, p.392, L.12 p.393, L.6.) Garrison, the forensic pathologist that 
preformed the autopsy of G.B., determined that the cause of G.8.'s was abusive 
head trauma and that her death was a homicide. (Tr., p.494, L.1 - p.495, L.16, p.531, 
L.8 - p.531, L.22.) On redirect, it was clarified that Dr. Garrsion was of the belief that 
the abusive head injury was the result of an impact trauma. (Tr., p.575, L.18 - p.576, 
3 
.) 
Garrison in 
some 
. was 
was to I 
oxygen supply was cut off, which resulted in brain necrosis and 
1 She subdural 
by shaking, and she 
blunt those injuries. (Tr., p. 708, Ls. 1-
Dr. Crawford, an ophthalmologist with a specialization in ophthalmic pathology, 
examined G.B.'s eyes noted that were 
nerve that were 
caused to stop and her to working adequately.'' 
, p.833, Ls.2-5.) Lee, a pediatric ophthalmologist, the 
were consistent trauma could 
have been caused a blow blunt (Tr., p.959, L10-p.961, 
17.) 
The State also the testimony of officers, first responders, and 
individuais that had varying ievels of contact G.B. near the time of her death. (See 
4 
as a 
" (Tr., p.31 Ls.10-1 
presented opinions varied from the 
State's experts. Dr. Plunkett, a general and forensic pathologist, testified that he did not 
believe it was possible to create the kinds of injuries that G.8. sustained from shaking. 
(Tr., p.1280, Ls.19-25.) Dr. Plunkett determined that G.B. suffered from "[c]omplications 
of the chronic subdural hematoma and/or the CVT which was ultimately a complication 
the chronic subdural hematoma." (Tr., p.1300, L.11 0 p.1301, L.2.) noted that 
cerebral venous thrombosis (CVT) is known to cause seizures and respiratory arrest 
and that either one could have occurred in G.B. (Tr., p.1301, Ls.3-13.) He concluded 
that there was no shaking of prior to her death. (Tr., p.1304, Ls.10-17.) 
a that were subdural 
hematoma - preexisting and acute. (Tr., p.1 Ls.9-14.) It was Dr. Hua's expert 
opinion that G.B. had a CVT. (Tr., p.1430, 16-25.) He also noted that in shaken 
baby cases, in which there was a sudden death, one would expect to find axonal 
damage, but that injury was not present here. (Tr., p.1472, Ls.1-15.) 
The jury returned a guilty verdict. (Tr., p.1639, Ls.7-10.) 
At the sentencing hearing, the State recommended that the district court impose 
a fixed life sentence to run consecutive to Mr. Baker's sentence in a prior case.2 
(Tr. 10/9/13, p.20, Ls.1-2.) Mr. Baker's counsel did not recommend a specific sentence. 
5 
1 
was 
, pp.954-55.) district 
. (Supplemental 1 
was 
Decision and Trial. 
1 1.) 
and a Motion to Se. ,pp.181 
the motion for Mr. motion. 
11 5 on 3 
2 \Nhen Mr. Baker was arrested for this charge, he was on parole for the crime of 
forgery. (PSI, p.10.) 
3 A Motion to Augment was filed contemporaneously with this Appellant's Brief. 
6 
2. Did the district court err when it admitted video animation into evidence as 
illustrative of Dr. Sexton's testimony because the video was irrelevant, and its 
prejudicial effect its probative value? 
3. Did the State violate Mr. Baker's right to a fair trial by committing prosecutorial 
misconduct? 
Even if above errors are individually harmless, was Mr. Baker's 
Fourteenth Amendment right to due process of law violated because the 
accumulation of errors deprived him of his right to a fair trial? 
7 
The district court instructed the jury Mr. could be found guilty of first 
if as a 
those injuries. The presented at trial that G.B.'s death was the result of 
one three G. died as a result of a blunt force trauma, died as 
the result of being shaken, or that she died after being in a position that allowed 
her to slump over and obstruct airway.4 Mr. Baker acknowledges that decision 
in State v. Severson, 1 0-12 (2009) (holding a not be 
it on means by a a 
in not unanimity as means 
of the battery. one of the theories meet the 
elements of first the aggravated battery of a as 
a unanimity instruction was 
Even assuming the Mr. Baker battered G.B., if as a 
of an in a to 
slump over, then she did not die as a result of the aggravated battery, but of Mr. Baker 
negligently or recklessly placing in a inappropriate position. Under this theory, 
maintains his 
B. was injured and ultimately died are in no way a concession of his guilt 
8 
's 
or because the battery caused her lose 
ultimately die an obstructed airway. In failing to give the 
obligatory unanimity instruction, the district court denied Mr. Baker's constitutional and 
statutory rights to a unanimous verdict, to a fair trial, and to due process of law. 
Mr. Baker concedes that there was no request from trial counsel for a unanimity 
instruction. Regardless, he asserts that the failure to give the unanimity instruction can 
be raised on appeal because the absence of the instruction was fundamental error -- he 
asserts that failure to give a unanimity instruction amounted to a violation of his 
constitutional rights, the error is plain on the face of the , and there is a 
Standard Of Review 
A trial court must instruct the jury on all matters of law pertinent to their 
considerations. State v. Severson, 147 Idaho 694, 710 (2009) (citing LC. § 19-2132). 
Appellate courts exercise free review over whether jury instructions correctly state the 
applicable law. State v. Draper, 151 Idaho 576, 587-588 (2011) (citation omitted). The 
are as a than individually, whether the 
jury was adequately instructed. Id. at 588 (citation omitted). An error in jury instructions 
constitutes reversible error when the instruction prejudices a party or misleads the jury. 
Severson, 147 Idaho at 710. 
9 
as a 
the of body a or as a 
result of a battery, regardless of the means of the battery. As a result, Mr. Baker's 
must be 
1. The State's Expert Testimony 
In the case at hand, 
provided differing 
Dr. David Christensen 
1), that a scan 
Ls.13-22), that there were 
State 
about 
numerous 
G. 's 5 
was 
subdural hematomas of varying 
hemorrhages with 
(Tr., 
(Tr., p.399, 
(Tr., p.402, 
12), and that G.8. never breathed normally again after being admitted (Tr., p.407, 
Ls.22-25). 
The next medical expert to testify for the State was Dr. Garrison, the forensic 
pathologist that preformed the autopsy of G.B. (Tr., p.494, L 1 - p.495, L.16.) 
s Mr. 
State's experts. 
10 
a 
1 
bruise on the right temple blood in 
cavity. (Tr., p.500, Ls.13-25.) was fluid and clotting so 
Dr. Garrison believed the injury had occurred within the prior few days. (Tr., p.501, L.20 
- p.502, L.1.) There was also an older bleed. (Tr., p.502, Ls.3-6.) G. B. 
had retinal hemorrhages. (Tr., p.505, 1 .) The subdural hematomas, blood in 
cranial cavity, and the retinal hemorrhages were consistent with trauma injuries. 
(Tr., p.504, Ls.2-9, p.505, Ls.1-19.) 
In examining the small temple bruise, Dr. Garrison noted that the bruising was 
recent and went through the full thickness of the scalp tissues. (Tr., p.509, Ls.1-14.) 
that the bruise was by a blunt force trauma. (Tr., p.510, Ls.8-24.) 
Dr. was such 
it could the point of impact for an injury was serious enough to cause the 
death of G.B. (Tr., p.544, Ls.4-7.) 
With acute hemorrhaging, like the kind exhibited by G.B., it would be expected 
that the individual would stop breathing almost immediately. (Tr., p.523, L.17 - p.524, 
12.) When an individual stops breathing, oxygen is no longer being transmitted to the 
brain, and brain death will occur. , p.524, 1 9.) suffered an ischemic 
encephalopathy (a lack of blood flow to the brain) prior to her arrival the hospital. 
(Tr., p.524, L.20 - p.252, L.12.) 
11 
was (Tr., p.559, 3.) 
was an 
5 
injury, 
Dr. Garrison maintained that G.B. died from abusive head trauma and that her 
death was a homicide. (Tr., p.531, L.8 - p.531, L.22.) Dr. Garrison was not able to 
a reasonable degree of certainty that this was a shaking case. (Tr., p.552, 
Ls.8-13.) Although he did aver that shaking was "probably part of it" at trial, he was 
unable to identify any external physical evidence of shaking, and, time of the 
preliminary hearing, he was of the opinion that this was not a shaking case. (Tr., p.552, 
L.5 - p.554, L 14.) He noted that the subdural hematoma did not directly cause the 
, nor did the retinal hemorrhages. (Tr., Ls.3-9.) 
On it was was the 
injury was the of an impact trauma. (Tr., p.575, L 18 - p.576, 17) 
Although he initially believed that had global ischemic encephalopathy (brain death 
to of oxygen) as a result of an axonal injury, he later testified that it was a 
result of hypoxia due to blunt force trauma. (Tr., p.579, L.11 - p.580, L.17.) He 
concluded that there was a non-accidental head injury "that then rrc;;i,::,Tt;;;,n a setting in 
which the child develop[ed] hypoxia and die[d]." (Tr., p.581, Ls.8-10.) 
Dr. Lucy Rorke-Adams 
Dr. Rorke-Adams is a neuropathologist who consulted on the G.B. case. 
(Tr., p.616, Ls.16-20.) Dr. Rorke-Adams reviewed G.B.'s medical records, the autopsy 
12 
's 
this information, 
Ls. 
the cause G.B.'s 
was abusive trauma. (Tr., p.624, Ls.6-13.) 
The medical findings showed that G.B. had suffered a trauma to the head that 
would indicate a tearing the bridging veins, a trauma to the right forehead that caused 
bruising, and that there was likely a shaking component to the injury as evidenced by 
the damage noted in eyes. (Tr., p.635, L.22 - p.636, L.6.) The bilateral nature of 
subdural hematoma contributed Dr. Rorke-Adams' opinion that G.B. was violently 
shaken. (Tr., p.638, L.23 - p.639, L.7.) She said that, with this type of injury an infant 
would likely lose consciousness, they may have a seizure, a cardiac problem, or a 
problem. (Tr., p.640, Ls.1-11.) Dr. Rorke-Adams noted in her report that 
as 
deprived of and, as a result, neurons died throughout brain. 
(Tr., p.658, L.23 - p.659, L.4.) 
While the impact G.B's right temple was not fatal, shaking led to a loss of 
consciousness and "then a secondary interference with her ability to take in oxygen" 
caused the death. (Tr., p.659, Ls.13-19.) In further discussing the secondary 
Dr. noted that: 
Well, what happened to this child was that she was injured. She lost 
consciousness. And then she was placed in a sitting position on a couch. 
She was propped up against some pillows. And that she was left. 
13 
And the period 
prolonged to 
death. 
(Tr., p.660, Ls.1-16.) 
She 
interference with oxygen/air was sufficiently 
caused the brain undergo this necrosis and to her 
that such a loss of consciousness only a time, 
the infant would not look normal, it may have a period of lethargy, would not be 
in taking a bottle, and would clearly manifest some signs of injury. 
(Tr., p.661, Ls.1-12.) 
In summation, prosecutor asked Dr. Rorke-Adams the following: 
Q. Ok. I want to make sure I understand. - initially 
- initially you testified or before you said the 
cause [G. is that right? 
Q. Okay. hemorrhage cause her to die? 
A. No. 
Q. Did the subdural hematoma cause her to die? 
A. No. 
A. No. 
Q. What caused [G.B.]'s death in this case? 
The lack of oxygen her brain caused her death. 
Q What 
14 
said 
did not 
with her and, 
she died the deprivation of 
Q. What caused [G.B.]'s loss of consciousness in this case? 
A. The concussive head injury, the shaking of the brain and injury to 
the brain that led to lose consciousness. 
, p.682, L.14 - p.684, L.8.) 
On cross-examination, Dr. Rorke-Adams clarified that neither the subdural 
the subarachnoid hemorrhages, the temple contusion, nor the retinal 
caused the death of (Tr., p.686, 
hematoma, 
she disagreed with Dr. 
injuries. (Tr., p.708, 1 
had been conscious, she would not 
the airway, as this ability not 
- p.688, L.6.) She noted that 
roll 
until a baby is 
were caused by 
that blunt force 
if 
a prone position 
or six of 
age" and that, as such, she could have slumped over, obstructed her airway, and 
suffered the global ischemic hypoxia that caused her death. (Tr., p.715, Ls.4-15; Def. 
611.) Dr. was a 
(Tr., p.726, Ls.16-18.) 
Dr. Brooks Crawford 
Dr. Crawford, an ophthalmologist with a specialization in ophthalmic pathology, 
's 
15 
were a 3 
Dr. Sexton, a pediatrician, treated B. while she was hospitalized. (Tr., p.830, 
8.) noted that B. had suffered a brain injury as evidenced by 
her skull and her and broken blood vessels in her eyes. (Tr., p.831, 
7-16.) Dr. Sexton opined that G.B.'s injuries were the result "a sudden force, 
rotational in nature, which an injury her brain, and that caused her stop 
breathing and for her heart to stop working adequately." (Tr., p.833, Ls.2-5.) He 
believed that G.B.'s were the result of being violently shaken. (Tr., p.834, Ls.2-
19.) In his 
would 
p.835, .) 
Ultimately, Dr. opinion was 
and that, as a result 
slumped over. (Tr., 
head trauma, 
(Tr., p.884, - p.885, L.1.) 
not 
16 
sustained a shaking type injury would 
1 
unresponsive. (Tr., L.20 -
G.B.'s 
.) 
was the result of abusive 
consciousness, stopped 
concluded 
stopped breathing or 
absent the 
away. 
's 
10.) 
and could not a blow blunt trauma. 
(Tr., p.959, L.10-p.961, L.17.) 
The State clearly presented evidence tending to show that 's death was a 
homicide. upon the medical testimony, the State's were that 
B.'s death was caused by one of distinct actions by Mr. Baker: (1) a blunt force 
impact injury caused the hands of Mr. (2) a sudden rotational injury 
(shaking) at or (3) 
as a 
3. A Unanimity Instruction Was Required 
placement 
being obstructed, 
in a position 
she 
A trial court presiding over a criminal case must 
law necessary for the jury's information or "the rules of 
the jury on all matters of 
that are 'material to the 
determination the defendant's guilt or }H I § 1 1 1 
Idaho at 710 (quoting State v. Mack, 132 Idaho 480, 483 (Ct.App.1999). In Idaho, in all 
va,,-.,c, the jury's verdict must be a unanimous verdict. See I.C. §§ 19-2316, 19-
2317, Idaho Criminal Rule 31. Furthermore, the Idaho Constitution provides that in a 
17 
,§ 
a 
a the in cases 
sixths of jury may render a verdict." Id. By failing provide for less than a 
in felony but for such in types of 
Idaho constitution guarantees the right to a unanimous jury verdict in all felony criminal 
cases. In during the 1889 debates on the Idaho Constitutional Convention, 
inclusion into § 7 
which would permit a felony conviction without a unanimous verdict. 6 Representative 
Albert Hagan sentiment of the majority of delegates when he stated, "I do 
in a criminal case we should one 
In a jury a unanimity 
must be given it that there is a genuine possibility jury confusion or 
that a conviction may occur as the different concluding 
" State v. 140 Idaho 170, 1 (Ct. App. 
Where the evidence indicates that separate and distinct incidents of 
criminal conduct could provide a basis for a juror's finding of guilt on the 
criminal charge in any count, the trial court must instruct the jury that it 
the 
6 Proceedings and Debates of the Constitutional Convention of Idaho 1889, Vol. I, 
p.259, Caldwell: Caxton Printers, Ltd., 1912. 
7 Id. at 240. 
18 
on a 
ensuring the defendant has a unanimous jury verdict." State v. Montoya, 140 
1 167 (Ct. App. 2004). separate requiring a unanimity instruction 
defined as "a distinct union of mens rea and actus reus separated by a 
period of time and circumstance from other such similar incident" Miller v. 
1 Idaho 261, 268 (Ct. App. 2000). 
In years, the Idaho Supreme Court has relied on State v. Nunez, 133 
13, 19 (1999) (holding that the jury must only reach a unanimous decision 
the defendant's guilt, not the underlying facts that establish the elements of 
uacJested that in 
means of r>r.rv,m 
Schad v. 501 U 1 (1991) never 
a unanimity 
upon a 
In 
Idaho Supreme held a was not necessary 
in cases means of degree were -- strangulation, 
or a combination of both. Severson, 147 Idaho at 710-1 Similarly, in 
v. Johnson, 145 Idaho 970 (2008), the Court found that "it is unnecessary to 
jury it as theoretical committing the 
offense (aider and abettor or principal) because aiding and abetting is not a separate 
offense from the substantive crime." Id. at 978. However, Mr. Baker's case is easily 
distinguishable. 
19 
is 
a 
to a as to was 
responsible for the death of G.B. by committing a battery upon her which resulted 
directly in her death or by placing her body in a position that resulted in a death by 
airway obstruction. Unlike Nunez, Schad, and Johnson, the unanimity issue 
this case does not deal with a means of committing a single distinct crime, but results 
a conviction for a first a death as by means of committing an 
aggravated battery on a child under twelve or age or, arguably, the two separate 
of aggravated battery and involuntary manslaughter. 
The involuntary first degree murder 
age of 12, 
supported this theory. However, the 
regarding Mr. 
theory 
Under 
responsibility for 
not satisfy 
was 
battery on 
testimony of 
was 
to present an alternate theory 
of his daughter. Arguably, 
first degree 
it was not the battery the 
the negligent or reckless placement G. that resulted in death. As 
Rorke-Adams testified, neither the subdural hematoma, the subarachnoid 
hemorrhages, the temple contusion, nor the retinal hemorrhages caused the death of 
20 
a 
until a baby is five or 
if B.J had 
to as this ability 
months of age." (Tr., p.715, Ls.4-15; Def. Ex. 611.) This theory 
in with negligent involuntary manslaughter. For an involuntary manslaughter 
State would have had to prove Mr. Baker placed G.B. in a prone 
position in which she could slump over, obstructing her airway, that this placement of 
was conduct an ordinary would anticipate could result in death, and 
that Baker's conduct in placing G.B. in this position was committed with reckless 
disregard of the LC. § 18--4006(2); ICJI 711 Involuntary 
in 
first murder, the is a minimum of with a life 
sentence. (I § 18-4004.) involuntary manslaughter, the punishment is a 
maximum of 10 years. (LC.§ 18-4007.) 
Furthermore, distinct criminal conduct, as presented by the State's 
competing theories, involves a distinct of mens rea and actus reus. For death as 
a result of battery theory, the mens rea reus are tied exclusively to the 
aggravated battery. However, for the airway obstruction theory, the battery is tangential 
and is only relevant to provide one of two theories about why G.B. slumped over. 
21 
mens rea are G. a 
jurors 
even [though] they upon the bottom "' 501 U 631 
omitted). While it can be assumed from the verdict that the jury found Mr. Baker was 
responsible for his daughter's a unanimity instruction, it is 
unascertainable jury State's claiming G. died from 
aggravated or the claiming she died from airway obstruction. The 
is vital as theories death could not result in a murder 
conviction In the case at hand, without a unanimity instruction, we cannot definitively 
if the jury "upon the bottom line." While under either the jury could 
to be 
501 at 633. 
Because 
provided a 
murder, the trial 
as 
G 's death, 
to jury 
of criminal 
the jurors' finding guilt on 
when it instruct 
criminal 
jury that it 
in 
mere 
" Schad, 
case could 
degree 
agree on the specific Tnonnt battery or airway obstruction - the offense. 
is not jury verdict the Idaho Constitution, I.C. §§ 
19-2316 and 19-2317, and Idaho Criminal Rule 31. Because it is impossible to tell 
Court may review unobjected to jury instructions under Idaho's fundamental 
error v. Adamcik, 1 Idaho 445, (2012) (citing State v. Johnson, 
1 Idaho 970 (2008)). 'The Perry fundamental error requires the defendant to 
things: (1) the alleged error violated an constitutional right; (2) the 
error plainly exists; (3) the alleged error was not harmless." Id. 473 
150 Idaho at 228). the reasons below, Mr. Baker that 
to error 
1. 
Constitutional Rights 
In case, Mr. Baker alleges constitutional and statutory 
a unanimous verdict. The right to a unanimous jury verdict in a felony criminal 
is so fundamental to the citizens of Idaho that it has been expressed in both the 
I,§ 7, I.C. 19-2316, 19-2317 
Idaho Criminal Rule 31. 
If any member of the jury returned a guilty verdict based upon the theory that 
Mr. Baker was responsible for his daughter's death by placing her body in a way that 
was 
23 
is 
u 
lo. CONST 1 § 1 Idaho of 
An erroneous instruction that relieves the State of its burden to prove an 
element of a charged crime can be characterized as either a violation of 
process, State v. Draper, 151 Idaho 576, 588, 261 P.3d 853, 865 
(2011); State v. Anderson, 1 Idaho 743, 749, 170 886, 892 
(2007); see also Sullivan v. Louisiana, 508 U.S. 275, 278, 113 S.Ct. 
2078, 2080-81, 124 L.Ed.2d 182, 188-89 (1993); or as a violation of the 
Sixth Amendment's jury trial guarantee. Neder v. United States, 527 U.S. 
1, 1 119 S.Ct.1827, 1835, 1 L. .2d 35, 48--49 (1999); Sullivan, 508 
U 277-78, 113 S.Ct. at 2080-81, 1 L.Ed.2d 187-88. 
v. Parsons, 153 Idaho 666,669 (Ct. App. 2012) 
In the case at hand, it is impossible to ascertain the jury correctly 
or upon 
constitutional rights a but also 
rights due 
for fundamental error. 
The Instructional Error Is Plain On Its Face 
error case no 
is necessary. Further, it cannot be a tactical decision on part of the defense to have 
a jury reach a verdict which is not unanimous and may ultimately in a far 
than the evidence may provide for - first degree murder rather than 
is no reason was 
error 
instructional error 
is plain on its 
3. The Instructional Error Is Not Harmless 
Mr. did not the unanimity instruction during trial, he 
"the burden of proving is a reasonable possibility that the error affected 
of the trial." Perry, 150 Idaho at 226. Mr. Baker asserts that there is a 
reasonable possibility that the error affected outcome of his trial. 
In this case, not only did the jury hear the expert testimony of several medical 
with spent a great deal of time 
theory numerous 
highlighted 
closing arguments. 
Let's first talk about the force and that was inflicted on this 
child. She was violently shaken. She had no ability to control her own 
head from stopping. It's the part of her body. And it went back 
and forth and back and forth. 
She also had a nice blow to her head by blunt force. This - these 
two items caused her to stop breathing ... and she lost consciousness. 
because wasn't oxygen, this her to 
become brain dead. That's the force and violence piece. 
(Tr., p.1535, Ls.4-15.) 
Why do we know apnea and loss of consciousness and irreversible 
brain damage occurred? Because Dr. Rorke-Adams testified she had 
been placed against these pillows. And she had been injured shortly 
25 
1 1 1.) 
Garrison at the preliminary hearing said impact shaking 
, violent shaking. Dr. Rorke-Adams, 
of it, injury. is what 
- not cause of but mechanism. 
Mechanism of why she died. Impact, violent shaking and, Rorke-
Adams, abusive trauma but getting cut off. 
Dr. violent shaking .... 
I don't have to put forth experts that are going 
you this is what happened, and they can't necessarily 
do 
1 
was in a 
supply was cut 
also 
49.) Specifically, this 
G.B. had slumped over, and her oxygen 
(State's Closing and Rebuttal, Closing PowerPoint slide 49.} The 
out in 
or loss of 
that Dr. 
Dr. Sexton by violent shaking, Dr. 
and Dr. Christensen by 
G. had 
Adams 
Closing and Rebuttal, Rebuttal PowerPoint slide 6.) 
As such, it is impossible which of the theories of death the jury found to be 
credible. Contrary to the prosecutor's suggestion otherwise, negligently or recklessly 
B. 
correctly its verdict 
verdict based upon divergent theories, the error cannot 
is 
it is to 
or incorrectly reached 
harmless, and this Court 
vacate the conviction and remand the case for a new trial. See State v. Luke, 134 
Idaho 294, 301 (2000). 
11. 
The District Court Erred When It Admitted, As An Illustrative Exhibit, A Video Animation 
Showing A Baby Being Shaken And The Resulting Injuries Because The Video Was 
irrelevant And Its Prejudicial Effect Outweighed Its Probative Value 
to the 
was the 
1/13/12, p.9, 1 L.23.) The 
anatomical structure of the brain. The 
a 
Dr. 
that 
testimony. 
two parts. The first part 
part depicted a baby being 
violently shaken and the injuries would result from such an event. (State's Exhibit 
3.) The defense argued that the video was not relevant and "extremely prejudicial." 
1/13/1 1 1 8.) was as an 
illustrative exhibit only and offered to play it so the district court could rule on its 
admissibility. (Tr. 1/13/12, p.15, L.20 - 16, L.9.) In a subsequent hearing, the State 
said the video was relevant as an illustrative exhibit because Dr. Sexton would explain 
B. as a axons are ripped 
27 
in " 2, 1 .) 
1 10.) 
a in 
because the State had recently asserted that the manner of death was 
compromised airway rather 
Additionally, defense 
abusive head 
was no 
" (R, pp.772-
basis the 
demonstration. , p.773.) On cross-examination, Sexton that no specific 
cause death was found there was no 
, p.874, Ls.15-25.) Nevertheless, during trial, 
because it found that the video was 
by prejudicial (Tr., 
was 
11-19.) 
as 
case at hand. Therefore, 
infarction or axonal injury. 
district court denied the motion in 
probative value was not 
- p.860, 1 district 
some did not occur in 
the video was 
prejudicial because it was and inflammatory. 
The relevancy of evidence is reviewed de novo. State v. Shutz, 143 Idaho 200, 
202 (2006) (citing State v. Lamphere, 130 Idaho 630, 632 (1997)). The district court's 
determination of the probative value of evidence is outweighed by the danger 
unfair is an use a 
(1) 
it 
an reason. V. 1 139, 1 (2008) 
Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)). 
The District Court Erred When It Admitted, As An Illustrative Exhibit, A Video 
Animation Showing A Baby Being Shaken And The Resulting Injuries Because 
The Video Was Irrelevant, And Its Prejudicial Effect Outweighed Its Probative 
Value 
The district court found that the video was relevant (Tr., p.856, L.23 - p.859, 
17.) To be relevant, evidence must have a "tendency to make the existence of any 
is of to the determination of the action more probable or 
it would be without the 
(1993) (quoting LR. 1 ). Under 
irrelevant must excluded. Id. For an 
it must make some case more 
579 (1985). However, even relevant 
" State v. Raudebaugh, 1 Idaho 
402, evidence is 
admitted for illustrative purposes, 
Masters v. Dewey, 109 Idaho 576, 
can still be excluded when probative 
value is substantially outweighed by the danger of unfair prejudice." State v. Page, 135 
Idaho 21 219 (2000) (citing I.RE. 403). Here, district erred in admitting the 
video for illustrative purposes because it was not relevant to the case and, even if it was 
relevant, its relevance was substantially outweighed by its prejudicial effect because of 
its misleading and inflammatory effect on the jury. 
29 
case. on 
is easily 
In by the expert to discredit the defendant's theory that the 
1 "computer 
falling to testimony that the victim not have 
injuries from a fall down Id. at 1 . Mr. that the 
held was not 
accuracy 
illustrative 
for 
was a material 
relevant it was 
but the Idaho 
standard governing relevance of illustrative 
only relevant the witness's testimony. 
is when 
" Id. 
issue for jury 
rather, 
143. 
a 
was 
was 
victim's] and death. Therefore, whether it was 
to have come a fall, as claimed, 
144. 
of 
it 
and 
was 
it 
understand the principles involved and in analysis of whether [the victim's] injuries 
" Id. (emphasis added). come a down the 
choked on formula." (Tr., p.804, ls.1 
the purpose of his testimony, Dr. did not use 
video in the same way that the expert used the video in Stevens, and the video was not 
necessary to disprove a theory as it was in Stevens. Dr. Sexton did not use the video to 
whether B.'s death could not have occurred from choking. If the video had 
the mechanics of choking and the resultant injuries, and Dr. Sexton had used 
the video to explain why G. 's death could not have come from choking, then Stevens 
may have been applicable. Here, the video was only used as a sort of visual 
to show what happens when a baby is shaken. It was not necessary to 
testimony, and not use it analyze G.B's injuries could 
it was not by 
Furthermore, the video was not relevant to Dr. Sexton's testimony because it 
depicted several events that Dr. Sexton admitted either never occurred or could not be 
from the evidence. On cross-examination, Dr. Sexton admitted that both the 
autopsy and MRI showed only a small hematoma in the back of G.B.'s 
, and was no evidence of a hematoma entire 
upper region of the brain, which is what the video depicted. (Tr., p.893, L.12 - p.894, 
17.) In fact, the volume of blood in the hematoma was only two teaspoons. 
(Tr., p.844, - p.845, 12.) There was also no direct evidence that bridging veins 
31 
p.866, L.16, p.890, 
shaking 
- p.893, L.10.) 
Therefore, the video was not only irrelevant because it depicted some events that 
were proven to have occurred in this case, but it was highly confusing and more 
than probative. (See infra Section 2.) Further, because the depicted a 
means of death that was not supported by the medical evidence, it only served to 
the issues and mislead the jury. In short, the video did not make the issue of 
Mr. Baker was responsible for his daughter's death more clear. To the 
contrary, it only muddied the waters. 
are 
issue in this case was what 
was 
shaken. 
sustained. Depictions of injuries 
probative of whether was shaken, 
the video was not relevant. 
a baby is shaken, 
i.e., was 
in not injuries 
when a baby is shaken 
did not exhibit certain injuries. 
Was Substantially Outweiahed By Its Tendency To Mislead And Confuse 
The Jury And Its Highly Prejudicial Effect 
The district court found that the probative value of the video was not substantially 
outweighed by its prejudicial effect. (Tr., p.859, L.18 - p.860, determination 
or is V. 1 
32 
1 in SU 
time, or 
evidence. V. 119 392, 405 (1991) (quoting I.R. 403). 
inquiry focuses on whether the evidence "invites inordinate appeal to lines of 
outside of the evidence or emotions which are irrelevant to the decision 
making pra,ce~;s" State v. Rhoades, 119 Idaho 594,604 (1991). 
probative value was outweighed by the video's prejudicial effect 
it was only misleading, but it appealed to emotions of the jury due to its 
graphic nature, and it was used in the State's closing argument for an inappropriate 
purpose. 
a. 
The potential appeal to lines of evidence and 
was above, some of the injuries depicted in 
video were not injuries that .B. sustained (See supra Sections l(C)(1) and II 
(C)(1).) Those injuries were not supported by medical evidence, including 
autopsy. (Defendant's Exhibit 529.) Therefore, the video had the potential to appeal to 
of reasoning outside the evidence. 
More importantly, the second part of the video showed the hand of a full-grown 
adult shaking an infant so violently that its head repeatedly slams into its chest. (State's 
Exhibit 3.) This is followed by an image of the brain with veins bursting from the 
33 
over 3.) 
on 
more graphic 
only such, any probative had 
was substantially outweighed by the danger of unfair prejudice. 
limit its use the illustrating testimony. 
One from the video was used repetitively in the State's argument 
infra Issue Ill). It was an image that was taken the second part 
clearly showed an adult's hand gripping baby's was no 
no that Mr. 
As 
d 
it 
3. The Admission Of The Video Was Not Harmless Error 
The admission of the video was not harmless error. The harmless error doctrine 
has been defined by this "To hold an error as harmless, an appellate court must 
declare a belief, beyond a reasonable doubt, that there was no reasonabie possibiiity 
of contributed to the conviction. State v. Sharp, 101 
U. 1 (1 
error was beyond a reasonable upon the test by the 
Supreme Court in Chapman. State v. Perry, 150 Idaho 209, 227 
(2010). In this case, the State will simply be unable to prove that the admission of the 
was harmless error. 
111. 
Misconduct 
Introduction 
Mr. in his case which 
conviction. counsel 
3 
during closing 
were admitted only as use for other 
amounted to misconduct. The State's repeated use of one frame of the video 
in its closing argument not only went beyond the limitations district court it 
in 
closing presentation) it ultimately communicated to the jury that the video 
depicted the actual injury. 
35 
V. 1 1, 2 (2006). 
was in the 
n 
State v. unless a timely 
Adams, 147 Idaho 857, 861 (Ct App. 2009). alleged errors for which there was a 
, Mr. Baker only has the duty prove that an error occurred, "at which 
the burden of demonstrating the error is harmless beyond a 
v. Perry, 150 Idaho 209, 222 (2010). 
Misconduct 
"[l]t [is] the duty of the 
This notion - basic in our 
guilt beyond a reasonable 
a a 
a 
u 
u 
802-803 (1952) (Frankfurter, J., 
shall liberty, or property, without due 
CONST. V. Similarly, Amendment 
... deprive of life, liberty, or property, 
U. CONST. amend. XIV Additionally, 
"[n]o 
of law .... " 
"[n]o 
" 
that, 
"[n]o person shall be ... deprived of life, liberty or property without due process of law." 
CONST. I, § 13. Due process requires criminal trials to be fundamentally fair. 
Schwartzmiiier v. Winters, 99 Idaho 18, 19, 576 P.2d 1052, 1053 (1978). Prosecutorial 
36 
so a 
a 
sufficient consequence to result in denial of 
right to a fair Id. The hallmark of due analysis in cases of 
alleged prosecutorial misconduct is the fairness of the trial, not the culpability of the 
Smith v. Phillips, 455 U . 209, 219 (1982). The aim of due process is not 
the punishment of society for the misdeeds of the prosecutor but avoidance of an unfair 
trial for the accused. Id. 
Closing argument "serves to sharpen and clarify the issues for resolution by the 
trier of fact in a criminal case." State v. Phillips, 144 Idaho 82, 86 (Ct. App. 2007) 
(quoting Herring v. New York, 422 U.S. 853, 862 (1975)). Its purpose "is to enlighten 
jury to remember evidence." Id. (quoting 
V. 1 450 (Ct. sides traditionally 
considerable latitude in to jury and are entitled to 
fully, from standpoints, evidence and the inferences to be 
drawn therefrom." Id. (quoting State v. Sheahan, 139 Idaho 267, 280 (2003)). 
considerable latitude has its limits, both in 
Id. 
As noted in Issue II, the State was to 
expressly stated and those 
a showing the 
anatomical structure of the brain, a baby being violently shaken, and the injuries that 
would result from such an event. (State's Exhibit No.3.) This video was allowed to be 
admitted as an illustrative exhibit during Dr. Sexton's testimony. (Tr., p.856, L.23 -
37 
1 use 
was in 
argument This image was from the second part of the video and clearly showed 
an hand gripping chest.8 Defense counsel to 
of the image from the illustrative exhibit being used in the PowerPoi 
(Tr., p.1563, Ls.5-15.) 
noted that the jury had 
(Tr., p.1563, Ls.16-18.) 
Ultimately, the State showed 
was 
(State's 
was combined with grisly 
Closing 
It was used alongside 
to 
district court overruled the objection and 
a limiting instruction regarding exhibit. 
image to the jury 13 times during closing. 
26-28, 40-46, 
the autopsy to support 
PowerPoint slides 26, 41, 
diagrams and photos 
Rebuttal, 
52, and 75.) 
40.) It 
testimony. 
52, and 
hemorrhages 
slides 
43 and 45.) And, it was used multiple times in combination with phrases such as "Force 
8 It appears the frame was pulled from the beginning of the second part of the video 
(See State's Exhibit 3, Part II at 00:05 - 00:10.) It should also be noted that there was 
no evidence and no testimony from any witness that Mr. Baker gripped G.B.'s chest. 
38 
a on 
it clearly 
was used as if it were a 
substantive exhibit. This was a dear violation of the district court's limited admission of 
video and was exactly what the district court's limiting instruction to the jury was 
intended to prevent. When issuing the limiting instruction, the district court specifically 
that the video was "not intended to depict any actual injury in this case." 
, p.876, Ls.15-16.) However, by combining the frame with images from the autopsy 
and using it repetitively in a graphic, which connected the "force and violence" that the 
jury saw in video to G.B's death, the State's conduct undermined the district court's 
limiting instruction. 
of a 
misconduct. State v. Field, 144 Idaho (2007). The Idaho 
has 
We long ago held, "It is duty of the prosecutor to see that a defendant 
has a fair trial, and that nothing but competent evidence is submitted to 
the jury." State v. Irwin, 9 Idaho 35, 44, 71 P. 608, 611 (1903). They 
should not "exert their skill and ingenuity to see how far they can trespass 
upon verge of [because] generally in so doing they transgress 
upon the rights the ." Id. 
State v. Christiansen, 144 Idaho 463, 469 (2007). 
Prosecutors too often forget that they are a part machinery of the court, 
that they occupy an official position, which necessarily leads jurors to give more 
course 
39 
V. 
deceiving use of inappropriate inferences. Id 
In the case at hand, the prosecutor's use of the still image from the video was an 
to circumvent the district court's limiting instruction. Using an image from the 
in correlation with the term violence," alongside autopsy photos as well 
as photos B. on support, to explain how Brian Kiem's testimony was 
by medical evidence, communicated to the jury the exact message that 
limiting instruction was intended to eliminate-that the video depicted the actual 
injury to B. 
The for was admitted 
was 
was right to process. 
1 
prosecutorial misconduct vacation the conviction because it 
it did not affect the outcome of the trial. there was a timely 
an error 
bears the burden of proving the error is harmless beyond a reasonable doubt. See 
State v. Perry, 150 Idaho 209, (2010). The State show the error was 
harmless in this case. 
40 
finds the errors were harmless, 
court's errors cumulative error. cumulative error 
doctrine refers to an accumulation of irregularities, each of which by itself might be 
but when aggregated, show the absence of a fair trial in contravention of the 
constitutional right to due process. State v. Paciorek, 137 Idaho 629, 635 
(Ct. 2002). In order to find cumulative error, this Court must first conclude that 
there is merit to more than one of alleged errors and then conclude that these 
when aggregated, denied the defendant a fair trial. State v. Love/ass, 133 Idaho 
160, 171 (Ct App. 1999). Under that doctrine, even when individual errors are deemed 
an 
19, (Ct. App. 1996). 
errors 
(1 
an accumulation of errors. 
a 
a 
of a fair trial. 
error 
v. Medina, 128 Idaho 
that the court's errors in his trial amounted to actual 
errors depriving him of a fair trial. His arguments in support this assertion are found 
I - 111 be but are herein by 
41 
st 
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